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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 35404 

TOLEDO. PEORIA & WESTERN RAILWAY CORP. 
- PETmON FOR DECLARATORY ORDER 

REPLY TO PETITION 

BNSF Railway Company ("BNSF") hereby replies in of^osition to the Petition For 

Declaratory Order filed by Toledo, Peoria & Westem Railroad Corp. ("TP&W") with the 

Surface Transportation Board (''Board") on August 13,2010 ("Petitioii"). As is demonstrated 

below, the Petition is fatally flawed in several respects and s^uld summarily be denied. 

First, TP&W seeks a ruling fiom &e Board that BNSF must provide TP&W a **free 

route" for interchange between the parties in the Peoria area. But that very issue is currently 

pending before fte Board in STB Docket No. AB-6 (Sub-No. 470X) ("BNSF Discontinuance"). 

In BNSF Discontinuance, TP&W has teoadously objected to BNSF*s discontinuance of trackage 

nfjats over a rail line leased by Tazewell & Peoria Raihoad, Inc. (TZPR"), notwithstanding the 

fact that those trackage rig^ woe cancelled in 1982 and have not been used in 28 years. What 

makes TP&W's opposition even more puzzling is the &ct that those trackage rights would be of 

absolutely no benefit to TP&W since they only permit BNSF to operate over the TZPR rail line 

for eastboimd traffic and BNSF pays TZPR's intamediate switch diaige for that trafBc' In the 

' If BNSF were to reinstitute the trackage rights opeiratiaas, TP&W would be obligated to pay 
the trackage rig^ fee on eastbound traffic. Thus, TP&W would actually be in a worse financial 
situation if it had prevailed in the BNSF Discontinuance proceeding. 



BNSF Discontinuance proceeding, TP&W has filed: (1) Reply in Opposition on March 29,2010 

CTP&W Reply") (seeking *to remstitute a direct ititerehange with BNSF...." TP&W Reply at 

5); (2) a Response to Sur-reply of BNSF;̂  (3) a Petition for Stay (''Stay Petition'*) (seeking a 

"free route" over TZPR. Stay Petition at S.);̂  and (4) a Petition to Revoke which is currently 

pending before the Board. 

In the Petition to Revoke, TP&W argues that it is entitled to a "fi:ee route" over TZPR 

which is the idmtical issue TP&W raises in the Petition. Interestingly, TP&W makes no 

mention of the BNSF Discontinuance proceeding in the Petition. Since the issue is currentiy 

pending before die Board, TP&W's request for a declaratory order should be denied. See STB 

Finance Docket No. 34052, Green Mountain Railroad Corporation - Petition For Deciaratory 

Order (not printed), served May 28,2002 (requested declaratory order denied because identical 

issues were poiding before a United States District Court); STB Finance Docket No. 34776, 

National Solid Wastes Management Association, EtAL - Petition For Declaratory Order (not 

printed), served March 10,2006. Moreover, the Board should not encourage TP&W's abusive 

litigating tactics. 

Second, TP&W requests the institution of a declaratory order proceeding "to temiinate a 

controversy or remove uncertainty." Petition at 3. There is, however, no controversy or 

uncolainty to terminate other than the controversy and confusion that TP&W has attempted to 

create in the Petition and in its filings in the BNSF Discontinuance proceeding. TZPR and its 

predecessor, Peoria and Pekin UnicHi Railway Qmipany ("P&PU") have been providing flie 

intermediate switch on trafSc interdumged between TP&W and BNSF in the Peoria area for 

nearly three decades without any controversy or uncertainty. It was only after T29>R rused the 

^ BNSF's Petition for Exemption was granted by the Board in a decision served June 4,2010. 



intermediate switch fee that TP&W enibarked on its misguided quest for a "fi:ee route". The fact 

of the matter is that TP&W has not had a "fim route" since 1970, when its bridge in Peoria was 

damaged and it elected to pocket the insurance money rather than repair the bridge. Moreover, 

in 1995, TP&W voluntarily surrendered the portion of its trackage rights ova: P&PU that 

provided TP&W a direct interdiange with BNSF.* Facts can be stubborn things and the 

inconvenient fact for TP&W is tiut it voluntarily surrendered whatever direct access it had to 

BNSF in Peoria. Today, TP&W and BNSF are non-connecting carriers in Peoria, a situation that 

is of TP&W's own making. Moreover, because TP&W was obligated to pay the trackage rights 

fiees to P&PU for both east bound and west bound trafBc, TP&W has not had a finee route 

through Peoria since its bridge was damaged. 

Third, much of the factual information set forth in the Petition is erroneous or misleading. 

For example, TP&W states tiiat "[tjhrough its existing trackage rig^ over tiie T23'R, and its 

haulage arrangement witii BNSF, TP&W can move cars for BNSF from TP&W's yard to tiie 

point of interchange in Galesburg." Petition at 4 (footnotes omitted). In fact, TP&W makes this 

blatantiy false statement twice. See also Petition at S. Without compunction, TP&W cites to its 

1971 trackage rights. While tiiose tracks^ rights provided TP&W access to BNSF in Peoria, as 

was brought to lig ît in the BNSF Discontinuance proceeding, TP&W voluntarily surrendered 

those rights in 1995 and today its use of the TZPR tracks to int»change with BNSF are limited 

to intermodal traffic. TP&W convenientiy ignores the evidence introduced in the BNSF 

^ The Stay Petition was d^ed by the Chairman of the Board in a dedsion sorved July 2,2010. 
* In 2001, TP&W was able to expand its trackage rights over P&PU to permit TP&W to 
interdiange intermodal trafGc directiy witii BNSF in Peoria. See STB Finance Docket No. 
34009, Toledo. Peoria & Westem Railway Conpany - Trackage Rights ExenyOion - Peoria and 
Pekin Union Railway Company (not printed), served February 23,2001 ("2001 Tracki^e 
Rights"). It vppeexs that TP&W's trackage rights over TZPR were finther amended in 2006. 
TP&W, however, has failed to obtain tqiproval of those tradcage rigjits by tiie Board. 



Discontinuance proceeding and would have tiiis Board mistakenly believe that TP&W has a 

direct interchange with BNSF in Peoria. Similarly, TP&W falsely claims that it is incurring the 

TZPR intermediate switch charge only because BNSF is insisting on the TZPR switch. TP&W 

is paying the TZPR intermediate switch charge because TP&W has no direct connection with 

BNSF in Peoria.' 

The Board cannot possibly issue an informative declaratory order when tiie petitioning 

party misleads the Board with erroneous facts. 

Fourth, having muddled the facts, TP&W proceeds to mischaracterize the well 

established law governing the duties of carriers to interchange traffic. TP&W relies on two 

cases, one of which is factually distinguishable and tiie otiier siQiports BNSF's, and not TP&W's, 

position. STB Docket No. 42078, Norfolk Sottthem Railway Company - Petition for 

Declaratory Order ~ Interchange wiA Reading Blue Mountain & Northem Railroad Company 

(not printed), served April 29,2003 ("Reading"), simply stands for the proposition that "the 

receiving railroad in a direct physical interchange [is] to designate a point on its own line 

where it will receive traffic and to provide a firee route over its tracks to tiiat point of delivery 

for the delivering carrier." Reading slip op. at 4 (emphases added). Reading is inapposite 

because TP&W does not have a direct physical connection with BNSF in Peoria. The only 

track between TP&W's yard in East Peoria and BNSF's tracks in Peoria is owned by PP&U and 

^ TP&W also erroneously claims tiiat its haulage ri^its over BNSF between Galesburg and 
Peoria were imposed by the Board as a condition to the merger of the Burlington Northem 
Raiboad Company and The Atchison, Topeka and Santa Fe Railway Company. Ihe settiement 
agreement was simply referenced in the decision authorizing the moger. Also, TP&W 
inoorrectiy alleges tiiat BNSF did not respond to the Board's Rail Consumer Assistance Office. 
BNSF responded to Director Wallen's call within two business days. 



leased to TZPR. Neither BNSF nor tfie Board can force TZPR to allow TP&W to use flie TZPR 

rail line, much use the TZPR ndl line for free. 

Burlington N.R.R. v. United States. 731 F.2d33,38 (D.C. Cir. 1984) ("BurUngton"), 

admowledges that it is customary for two non-contiguous railroads, such as BNSF and TP&W tn 

Peoria, to utilize a switdi carrier for purposes of interdianging traffic. Moreover, the Court held 

that no direct interdiange arises evca whoi one of the two non-contiguous carriers has trackage 

rights over tiie intermediate switch carrier. Consequentiy, even if BNSF had tradca^ rigihts over 

TZPR to handle westbound traffic, which BNSF never had, BNSF would not be obligated to 

utilize those rights in order to provide TP&W a firee route. See also Grand Trunk Westem R. Co.. 

V. Pere Marquette Ry. Co., 1741.C.C. 427 (1931) (use of intermediate switch carrier is 

appropriate even when one of the non-contiguous carriers is the sole owner of the switch carrier). 

TP&W's rdiance on 49 U.S.C. § 10742 is misplaced. TP&W cites the portion of Section 

10742 whidi provides tiiat a rail carrier must provide "reasonable, proper, and equal fadlities ... 

for the interchange of traf&c...." Petition at 5. But TP&W leaves out the qualifying words "that 

are within its power to provide". BNSF does not have tiie power to make available to TP&W the 

TZPR trades for purposes of interdianging traffic. TP&W's reliance on 49 U.S.C. § 10703 is 

equally mi^Iaced. Citing Section 10703, TP&W daims that rail carriers are required to 

"establish through routes (induding physical connections) with each other...." "Througjh 

routes", however are arrangements betweoi connecting carriers. See Thompson v. U.S. 343 

U.S. 549(1952). 

TP&W's legal arguments are unavailing and would not permit the Board to issue the 

dedaratory order TP&W sedcs. Because BNSF and TP&W do not have a physical connection in 

Peoria, BNSF has no legal obligation to provide TP&W with a "fi:ee route". 



In order to grant the relief TP&W seeks, the Board would dfher have to: (1) find that 

TP&W and BNSF have a direct connection in Peoria; or (2) force TZPR to allow 

TP&W to operate over the TZPR rail line for fiee. The former would be contrary to tiie facts and 

the latter would be contiary to the law. See STB Ex Parte No. 628, Expedited Relief for Service 

Inadequacies (not printed), served May 12,1998, slip op. at 3 ("While tiie Board lacks general 

authority to require an unwilling railroad to permit physical access over its lines to the trains and 

crews of another railroad, it may direct that result in certain [limited] situations...." 

CONCLUSION 

BNSF respectfolly ur^s tiie Board to deny the Petition and put an end to this senseless 

litigation. 

Respectfully submitted. 

Kristy D.Claric 
G«ieral Attomey 
BNSF Railway Company 
2500 Lou Menk Drive AOB-3 
Fort Worfli, Texas 76131 

Karl MoreU 
Of Counsel 
BallJanikLLP 
1455 F Street, N.W. 
Suite 225 
Washington, D.C. 20005 
(202)638-3307 

Dated: September 1,2010 

Attorneys for: 
BNSF Railway Company 
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forgoing Reply to be serv̂ ed on all parties of record by first class mail. 

Karl Morell 


